Time to Decide:
The Effect of Early Agreements on Legislative
Duration in the EU

Dimiter Toshkov and Anne Rasmussen,

Institute of Public Administration

Version:27 September 2011

Abstract

The increased use of early agreements in the Edecision procedure
raises concern that intra and inter-institutionalitial debate is sacrificed
for the sake of efficiency. We investigate the efffef early agreements on
the time it takes for legislation to be negotiatieding the first reading of co-
decision. We find that the first reading negotiasicof trilogues on salient
legislation take longer than first readings of $amfiles reconciled at second
and third reading. First readings of early agredmetiso appear to last
longer when considering all co-decision files subedi to the % and &'
European Parliaments, but the effect is masked dneral increase in first
reading duration after 2004. We conclude that eWeearly agreements
restrict access of certain actors to decision-ntgkimey allow for more time
for substantive debate at the first reading stage similar files reconciled

later in the legislative process.



I ntroduction

The co-decision procedure, which became the ‘orglifegislative procedure’ of the
European Union (EU) with the Treaty of Lisbon (2D0Bas been the subject of a
number of adaptations during its relatively shastdry. The practices for the conduct
of negotiations between the institutions in theteshof co-decision have changed
considerably over time. One of the most importamd anost controversial of these
developments is the increased use of the so-caigety agreements’, where a deal is
reached between the European Parliament (EP) an@€adlincil at the first reading
stage thus bypassing the often lengthy negotiatidmsng second reading and
conciliation. It was the Amsterdam Treaty (199%ttmade it possible to conclude
EU co-decision as early as the first reading. Thsnge was motivated by a desire to
increase the efficiency of EU law-making in a sitoia where the scope of the
procedure was to be expanded to more and more éey @reas. The option of
concluding early agreements has been heavily ugedsince, and such deals have
been referred to as ‘fast-track legislation’, eildgues’.

Notwithstanding the possible efficiency gains, asais, commentators and
the EU institutions themselves have been wary atfminhormative consequences of
reaching such fast-track agreements. Problemstvétisparency, and the possibility
for systematic exclusion of some actors, like smtdtes and party groups, from the
legislative process are two issues that have baised with regard to the increased
used of early agreements (Shackleton and Rauni8; Z6érrell and Héritier 2004;
Hage and Kaeding 2007; Héritier and Reh 2011). Aeopotential concern with fast-
track legislation is that such deals are reachefdstathat it becomes difficult for the
legislative bodies as a whole to allocate suffici@ne for deliberation and control of
the leading negotiators to ensure that these dealsepresentative of the views of the
entire legislature (Shackleton and Raunio 2003reflaand Héritier 2004, CEPS
2009). To assess the seriousness of this critigigeneed to know whether early
agreements are reached faster than other dealsylattier there is any pattern in the
duration of the different kinds of deals dependimgthe saliency and controversy of
the legislative dossiers.

In this article we offer the first systematic study the impact of early
agreements on the duration of legislative delibenaby analyzing the factors that
influence the length of the first readings for aeigion files concluded at different

stages of the legislative process. The existingrdiire on EU legislative duration



does not provide an answer to this question, becd#usither focuses on overall
legislative length (Golub 1999; 2007; 2008; Schalmd Konig 2000; Golub and
Steunenberg 2007; Kénig 2007; 2008; Kluver and &aga 2011) or pools data from
different legislative procedures (Rasmussen anchkams 2011). Moreover, rather
than examining legislative duration, studies ofdewision have so far focused on the
conditions under which first reading deals/earlyeagnents occur (Rasmussen 2011;
Reh et al. 2010).

Our empirical strategy is two-fold. First, we compahe duration of first
readings for all legislative dossiers submittedarnzb-decision to the"5and &' EPs.
We find that, overall, early agreements endure donfirst readings than files
reconciled at the second and third stages. Butauweforms in the mechanics of co-
decision introduced in 2004 which have resultetbirger first readings foall types
of files, this first empirical analysis cannot segia the effect of early agreements
from the effects of the 2004 institutional refori@ubsequently, we conduct and
present a second empirical analysis which focuseg® salient and controversial
files. The analysis finds evidence that the fiesidings of early agreements indeed
last significantly longer than other files, evenemhwe control for inter and intra-
institutional political disagreemerits

We cautiously conclude that even if fast-track s&gion restricts access for
certain actors to decision making, early agreementsalient legislation allow for
more time for substantive debate and negotiatiamsngd the first reading stage.
Hence, when we compare the length of the firstirggdfor salient files concluded
here and later in the legislative process, we Isagfirst readings on the first group of
files last longer. Moreover, we find a trend forlgaagreements to last longer over
time that is robust to controlling for charactedstof the negotiated files. This
coincides with the EP having introduced strictavgadures for the conduct of early
negotiations that require negotiators to reportkiactheir committee regularly and

collect mandates.

! The DEU data allows us to use elite survey-basmssidr-level measures of preference heterogeneity
instead of the rather indirect institutional praxiesed by Golub 1999; 2007; 2008; Schulz and Konig
2000; Golub and Steunenberg 2007, or the sectet-party positions employed by Konig 2007; 2008;
and Kluver and Sagarzazu 201.



Early agreements and the co-decision procedure

As introduced with the Treaty of Maastricht (1998)e co-decision procedure can
include a maximum of three legislative readingse Amsterdam Treaty amendments
enabled the co-legislators to reach legislationeady as the first reading if the
Council can find a sufficient majority to pass tBemmission’s proposal including
any amendments the EP might have tabled to itoff the procedure moves on to
second reading, where it is concluded if the Cdumezinages to reach a so-called
‘common position’ and to agree to any amendmergsEiR might put forward to this
text. If the EP tables amendments to which the Cibwannot agree, a conciliation
committee is called at the third reading stage w/ltlee co-legislators aim to reconcile
their legislative differences.

Early agreements require an informal compromisevéen the legislators.
Typically a few key representatives from each togttn meet in a so-called trilogue
and broker a compromise at a moment at which rrettiee EP nor the Council has
adopted a formal position (Shackleton and Rauni@32@arrell and Héritier 2004).
Deals reached are subsequently presented to thedidlative bodies of the Council
and the EP but in such a way that it is practicatipossible to amend them, which
puts the average members of the legislative bagleler a severe pressure to accept
what is on the table unless they prefer no legasiadt all. Rasmussen and Shackleton
(2005) explain how key negotiators from the insiitas are subject to very little
constraint and monitoring from their parent bodsuch an early decision-making
stage compared to later in the policy process (R005

Ever since the possibility for early agreement beegossible, there has been
a clear trend to expand the use of first readingcesions. The increasing share of
early agreements exceeded even the expectatiqeraditioners involved in conduct
of the procedure (Shackleton 2000). Table 1 prestet relative shares of proposals
decided at first, second, and third reading andrtbemplete procedures for each year
in which the proposals were made for all co-decisiases submitted to th& &nd &'
EPs. Altogether, from all 899 proposals 53% havenbemompleted at the first reading
stage, second reading conclusion took place fdtle under a third of all files and
third reading conclusion (after the involvementtloé conciliation committee) is the
exception, accounting for 8% of the files (10% tffiées introduced have not been

completed by the end of this study).



TABLE 1 Percentage of co-decision proposals submittebetdtand 6" EPs by
finalization stage and year of proposal

Year of proposal 4 reading Yreading % reading Incomplete N proposals

No early Early
agreement agreement

> July 1999 26 % 5% 47 % 16 % 5% 19
2000 17 % 1% 51 % 26 % 5% 86

2001 13 % 3% 58 % 19 % 9% 80

2002 31% 6 % 49 % 10 % 4% 71

2003 41 % 15% 32 % 6 % 6 % 110
2004 32% 25% 27 % 7% 8 % 71

2005 11% 41 % 23 % 8% 18 % 91
2006 22 % 57 % 18 % 1% 3% 118
2007 28 % 49 % 18 % 1% 5% 101
2008 12 % 55 % 9% 1% 23 % 121
< July 2009 13% 42 % 6 % 0% 39 % 31
TOTAL 23% 30 % 29% 8% 10% 899

Source: own data based on the Legislative Obseryato

We make an important distinction between first negdconclusions which have
involved a genuine early agreement and those whaoe been finalized at first
reading because the EP has made null or a triviedber of amendments that the
Council has accepted in fallStill, early agreements account for between 4% a
57% of all co-decision files concluded between 2808 July 2009.

The increased use of early agreements resultsn@ savings and efficiency
gains because legislation is adopted faster. e gjbithis, there has been no shortage
of criticism of first reading deals among acadestholars, commentators and the EU
institutions themselves. In fact, the worries of tipotential “side-effects” of
concluding early have been so prominent that teedmf the academic literature on
co-decision has largely shifted away from analyzithg relative influence of the
different institutions in this and other decisioaking procedures to a discussion of
what the consequences of early agreements arefate€ision-making (Shackleton
and Raunio 2003; Farrell and Héritier 2004; Rasmussd Shackleton 2005; Héritier

2 In order to separate early agreements from theofake first reading conclusions we employ
automated text analysis on the documents provigete Legislative Observatory database. More
details on the procedure are given in ‘Researclydesd data’ section of the article.



and Reh 2011) and under what conditions they ofRasmussen 2011: Reh et al.
2010).

Another concern raised about these deals is tbgtdale being pushed through
in a fast manner without adequate time for delitb@naand control of the legislators
who negotiate them (CEPS 2009). When criticizimgtfreadings, Shackleton and
Raunio even go as far as to speak of “a tradeaofiprmative choice between the
claims of efficiency and democracy, as democracyisprimarily about the speed of
the decision-making process” (2003: 183). Statelwagchoes this criticism by
pointing out how “the efficiency of decision-making enhanced at the expense of
transparency, openness and accountabilitgh important element of Farrell and
Héritier’s criticism of first reading conclusion &so that they are reconciled in a fast
manner. In discussing the challenges that natipadlamentary committees face in
controlling the EU outputs, they for example stabev, “decisions are typically taken
before the member states have even had the chanceath a consensus on a
Common Position, let alone to defend their negoiiastrategies to their respective
domestic Parliaments” (2004: 9).

The claim that early agreements allow for less tifoe deliberation and
negotiation has not been tested systematicallyasoNaturally, the total amount of
time between proposal and entry into force is gnddr early agreements since one
or two decision making stages are bypassed. Howdheyr still leaves open the
possibility that early agreements could extend dbeation of the first reading and
hence provide more time for political discussiohtha early stage compared to a file
that is reconciled later in the legislative procdssthe remainder of the paper we
focus on this question and, after discussing sévemotheses about the potential

determinants of first reading durations, we pressntsets of empirical analyses.

What determinesfirst reading duration of co-decision files?

Although our main interest is in evaluating whettibe first readings of early
agreements last longer, we need to envelop thisthggis into a more general set of
theoretical expectations about the determinantteglative duration. We ground

these theoretical expectations in the existingditee on the duration of the EU

% Statewatch Viewpoint, September 2007, “Secraidries and the democratic deficit”
(http://www.statewatch.org/analyses/no-64-seciktgmes.pdf). See also and http://euobserver,com
06.02.2008 “MEPs fear lack of transparency in quitklaw-making”.




legislative process (Golub 1999; 2007; 2008; Sclard Konig 2000; Golub and
Steunenberg 2007; Konig 2007; 2008; Rasmussen astkdv 2011; Kluver and
Sagarzazu 2011)

Early agreements and conclusion stage

Let us first clearly state the logic behind our mhipothesis that early agreements
should prolong the negotiations and deliberatiomsnd the first reading of the co-
decision procedure. All things equal, we would etpegislators to spend more time
on the first readings if they need to reconciletladl items here than if they can also
make use of decision time at second reading. Toés diot mean that first reading
conclusions last as long as the total amount ofe tispent on second reading
conclusions of course. Hence, we know from stand@odo-economic theory that the
marginal productivity of each additional hour spentsomething is likely to decline
over time. In this way, legislators should be aoleeomplete first reading files in a
shorter overall period of time than second readiles even if these files have a
similar level of controversy. At the same time, weuld regard it as unrealistic that
they are so much more productive in concludingyeagreements than they do not
need more time for their first reading than fosffireadings of files with a similar
degree of salience and controversy, which are w@eah later in the legislative
process. Our expectation is therefore thatonclusion of salient files is reached at
first reading, then the first reading negotiatioarpd should take longer than if they
are reconciled later in the policy process (hypasikel) If on the other hand, as the
conventional wisdom indirectly argues, the legiskatwork at first readings is less
thorough because key negotiators can push thoagisiwith less debate and control,
then the length of first readings of salient fitagght be the same no matter whether

they are reconciled here or not.

Preference heterogeneity
Existing duration studies found a positive link\weeen intra and inter-institutional
disagreements and legislative duration (Schulzkamuig 2000; Konig 2007; Kluver

and Sagarzazu 2011). The theoretical argumentatefirom spatial decision-making

* The existing studies do not answer the issuesitiisle addresses because, with the exception of
Rasmussen and Toshkov 2011, focus ortdte length of the legislative process and are conekrne
with general issues of efficiency in EU decisionking.



models is that the gridlock interval where no ppleferred to the status quo exists
is greater the more heterogeneous the actor prefesebecome and the more veto
players exist (Ibid.). Rather than ending up with policy change in a situation of
gridlock, a deal is usually brokered by offeringc@ampromise to unsatisfied veto
players or providing them side-payments. Howeuversuch a case, negotiations can
be expected to last longer. In line with these iotaxhs, we expect the first reading
negotiations to last longer, the greater the levktlisagreement between and within
the co-legislating institutions (hypothesis 2).

Whereas the theory linking preference heterogerseity duration is relatively
straightforward, testing its predictions is rathballenging in practice. So far, studies
have not direct measure of actors’ preferences iodévidual pieces of legislation to
derive measure of preference heterogeneity. Insteakral studies have relied on
indirect measures of preference heterogeneity (6@R209; 2007; 2008; Schulz and
Konig 2000; Golub and Steunenberg 2007). As an el@n$chulz and Konig (2000)
argued that there may be some overall differenceshé degree of preference
heterogeneity between different issue areas aridrelift types of EU outputs, and
Golub (1997; 2007) expected the level of preferedisagreement to be linked to
specific historical moments in the history of th& Esuch as the leadership of
Thatcher) and important institutional events (sastenlargements). As a result, these
studies incorporate a series of dummy variablethénequations, whose effects are
difficult to interpret since we cannot be sure elyawhat they measure. Other pieces
of research have instead attempted to derive pplisyjtions for the actors by relying
on the party manifestos of their national politipalrties (Konig 2007; 2008; Kluver
and Sagarzazu 2011). The advantage of such resksatiht it allows us to derive
proposal specific preference positions. Moreovdyvr and Sagarzazu’s analysis
adds to the existing literature by not only conringl for preference heterogeneity
within the Council but also between the instituoather than including a dummy for
whether the EP acts as a veto player or not. Howavepite of these improvements
it is still questionable whether controversy andfrence heterogeneity between EU
level actors on concrete pieces of EU legislatian be derived from general policy
positions of national political parties. As a réswe test our predictions using
proposal-specific measures (more details on ouroagh are presented later in the
text).



Institutional constraints

Another factor which spatial theory predicts aféettte likelihood of a policy change
is the institutional set-up (Romer & Rosenthal 19R@&senthal 1990). Institutions
constrain the behavior of the actors by puttingvbod the requirements they need to
fulfill in order to reach agreement. In this wayisting literature on duration has
shown that the legislative process takes longeenwthe Council operates under
unanimity rather than a qualified majority requiesmh In such a situation, the
gridlock interval where no policy can be adoptedrsater. Again, more compromises
and side-payments will be required to reach agregmehich is expected to increase
duration. In our case we have no real variatiorthie decision-making rule, since
practically all co-decision files are adopted usipmlified majority voting. However,
we have institutional variation over time in anathge of rules guiding how the first
readings should be adopted.

When the option of early agreement was first iniic®t, key negotiators from
the institutions could largely do their work in amconstrained institutional
environment (Rasmussen and Shackleton 2006). Howespecially the EP has
become aware of the potential dangers involveattitng their rapporteurs negotiate
with the Council without any control and monitorjrand efforts have been made to
constrain these negotiators more and more.

In November 2004, a set of guidelines on how todceh negotiations and
conclude agreements at first and second readingapoved by the Conference of
Presidents and confirmed by the Conference of CdimeniChairs (EP 2006;
Shackleton and Rasmussen 2005; EP 2009). Alssuhsequent Joint Declaration
from 2006 on the conduct of co-decision betweenltisétutions made reference to
how each institution would designate and definerttamdate of their representatives
in the meetings. Moreover, the guidelines haventygdeen replaced by a “Code of
Conduct for Negotiating Codecision Files” adoptadtie Conference of Presidents
on 18.9.2008. According to the EP itself, “In comgan to the rather vague term
‘guidelines’, its name is intended to underline nitere binding nature” (2009: 26).
The code also specifies in more detail how negotiatought to be conducted, for
example how the negotiating team of the EP shoelthbnitored and collect mandate
and what the role of the relevant EP committee toong the key negotiators is.
When the EP adopted a revision of its Rules of &tape on 6 May 2009, it got

annexing to its Rules.



Finally, the Working Party on Parliamentary Refomtroduced a period of
“cooling-off”, i.e. “a period of at least one monetween the vote on any legislative
report in committee (on first reading) and the vaneit in plenary”. The rule became
applicable on 1.1.2008 and its aim was to facditiine for deliberation within the
political groups after conclusion of first readingsgotiations with the Council and
the resulting vote in the EP plenary (EP 2009).

All of this demonstrates that early agreementsharéonger struck in the kind
of institution-free environment that existed inliffa Nowadays, there are quite
elaborate constraints on the key negotiators byireg them to report back to their
committees regularly, collect mandates etc. Thaksdo not fundamentally change
the majority requirement for adoption of the eaalyreements of course. The key
negotiators still only need to present the co-lagiss with a compromise which they
prefer to the status quo. However, whereas theydochnose earlier where to place
such a compromise within the winset of possiblelsi#izat satisfy their legislative
bodies, this choice is now constrained. Giving ¢hgislative bodies as a whole
more influence on exactly what the final deals Bdke by making sure that they
give regular mandates and receive information dutite negotiation process might
mean that their key negotiators need more timetwlade the informal negotiations.
Our expectation is therefore thas stricter procedures have been introduced for the

conduct of early agreements over time, they laggéo(hypothesis 3)

Resear ch design and data

In order to estimate the effect of early agreementdegislative duration we use a
two-fold empirical approach that relies on two eifnt datasets. In this section, we
describe the data sources and operationalizatiotine wvariables used in the empirical
analyses.

In both sets of analyses the unit of observasom legislative dossier (file) and
all variables are measured at this level of aggregaThe first dataset includes the
entire population of co-decision proposals submiittethe EP between July 1999 and
July 2009 — a period which covers tHednd the B terms of the EP. We accessed the
necessary data in June 2011 using automated datacton from the Legislative
Observatory and complemented it with records framldX (a database monitoring
the inter-institutional decision making and managgdhe Commission). Our second

dataset focuses on 45 highly salient co-decisiopgsals studied in the framework of
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the ‘Decision making in the European Union’ (DEWAAd Il projects (Thomson et al
2006; Thomson 2011). The major advantages of écersl dataset is that it offers
precise dossier-level estimates of preference dggeeity (see below) and that it is
deliberately restricted to a set of highly salifilets (thus keeping saliency relatively
constant). The selection includes proposals frolarge number of different policy
areas before and after enlargement that were dfigadblimportance and involved
some controversy. The latter was determined by ordding proposals mentioned
in different EU news sources and on which intenddvexperts indicated that there
was substantive disagreement. From the 45 comptziatkcision files in the DEU
datasets, 19 are finalized at first reading, 24 canecluded at™ reading and 2 are
finalized at the last3reading stage.

Our dependent variable — the duration of legistatieliberation — is the same
in both sets of empirical analyses and is defireetha difference in months between
the date of the adoption of the EP’s first readpmgition and the date of the
legislative proposal. The necessary data is olddnwen the Legislative Observatory.

The main independent variable that we use classdil legislative dossiers
into four groups - early agreements, ‘trivial’ fineading conclusions, second, and
third reading conclusions. The files comprising filn&t two groups had to be finalized
and had to have no second or third reading. Dath®mronclusion stage is available
from the Legislative Observatory. The tricky pamt ¢onstructing this variable is
separating genuine early agreements from the krfivé reading conclusions. To do
so we employed the following strategy. First, usiogomated data extraction and text
analysis we downloaded all documents related tditbiereading from the Legislative
Observatory. These included summaries of the BPriéading deliberations, the draft
report of the responsible committee, the EP tal#gislative report, and the text of
the EP’s first reading position. Second, in theseuthents we looked for references
to “informal”, “compromise”, “trilogue”, or “agreeamt”. Third, we classified as early
agreements the files that mentioned either of tkerses. We selected the exact search
terms after careful hand-coding of several dozensases. Alternative approaches
like relying on the number of EP amendments omttneelty of the legal acts proved
unsatisfactory while the text-based approach dediveresults that closely match
existing estimates of the prevalence of early agerds (Reh et al.. 2010) and that

could be validated using human coding.
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The level of political disagreement is our secamtkpendent variable. We use
the number of amendments that the EP suggestedgdine first reading stage as a
proxy. However, this measure is not without limaas since some EP first reading
amendments are compromises reached between theiCanchthe EP how to change
the Commission proposal rather than straightforviagictators of the level of conflict
between the EP and the Council. This is why, inseond set of empirical analyses,
we employ two additional indicators of disagreemehat capture preference
heterogeneity between the member states in thedairMinisters, and between the
EP and the Council. These indicators rely on expased measures of preference
positions of the actors involved in the negotiagiowhich makes it possible to control
for preference heterogeneity using proposal smecifeasures rather than indirect
measures of preference heterogeneity (Golub 19997;22008; Schulz and Konig
2000; Golub and Steunenberg 2007) or measuresedefiem positions of national
political parties (Konig 2007; 2008; Kliver and Satpzu 2011). The preference
positions come from face-to-face interviews witlpests involved in decision-making
processes. Experts were asked to identify the dmmbinssue dimension(s) of
conflicts, indicate how salient the issues were tndpecify numerical estimates for
the policy positions of the key actors while jugtily the information with qualitative
evidence (Thomson 2011). The validity and reli&qpilbf the estimates have been
checked by comparing the expert information to rimfation from documentation on
Council decision making (Thomson 2006) and judgmenitdifferent experts with
each other (Thomson 2006; Konig et al. 2007). Ithboases, a high degree of
congruence was found.

The indicator of preference heterogeneity withia @ouncil is the average of
the ranges [maximum - minimum] of member statesigimns on each issue part of a
proposal, weighted by the relative salience of ibsue. The indicator of the
disagreement between the EP and the Council isdistance between the EP’s
position and the Council's compromise, averaged eaeh issue part of a proposal
whereas issues are again weighted by their relaéiience.

The next variable that we use captures the effettteoinstitutional reforms of
co-decision and is a binary indicator whether tingt feading deal has been reached
by the %" or the &' EPs. The start of the work of th8 EP roughly coincides with the
adoption of the guidelines on how to conduct negiatns and conclude agreements at

first reading in November 2004.
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Finally, we include a series of control variableghe general analysis, which
measure characteristics of the negotiated filesst,Five control for whether the
negotiated act is new, an amendment to or a catiific of an existing act. We know
that the Better Regulation agenda of the Commissamreduced the amount of new
legislation put forward and put emphasis on singaifon and codification of existing
legislation. Over time, the share of such new legislationpéetd has decreased
whereas the share of acts codifying, recastingrapdaling existing legislation has
gone uf. We need to examine how closely any change inlehgth of the first
reading negotiation period is linked to the facttthe character of the legislative
proposals in the period examined has changed. Fhétdelf emphasizes that this
factor plays a role by stating that, “Part of txplanation for the changing pattern of
conclusions lies in the submission by the Commissib a significant number of
proposals ‘recasting’ or codifying existing legistm” (2006: 10). The existing
literature of duration in EU legislative processiegs not include a control for these
variables.

Second, we control for the legal character of tttewahich has been shown in
previous work on legislative duration to affect thagth of the negotiations. Schulz
and Konig (2000) showed that negotiations of divest last longer than of
regulations and decisions. The argument put forwargrevious research is that
because directives require national implementatiember states can be expected to
be less flexible when negotiating them, leading tonger bargaining process (Schulz
and Konig, 2000). It has also been emphasized hosctives typically deal with
more significant issues than do non-directives (BpR008). Even if our main focus
is not the overall length of the negations but thfathe first readings in one specific
legislative procedure, the legal character of tleeniight also matter.

We employ negative binomial regression as the niktbb analysis. The
dependent variable is essentially a count of thethsobetween proposal and first
reading conclusions and its empirical distributibts well a negative binomial
distribution with the variance (28.3) higher thamernn mean (9.9). Scholars of

® A description of the programme can be found inGeenmission’s “Third progress report on the
strategy for simplifying the regulatory environme@0OM(2009)15, COM(2009)16, and
COM(2009)17.

® Codification means bringing all amendments tovegilaw adopted at different times into one law.
Recasting implies modifying existing legislationilshsimultaneously codifying it in one consolidate
text incorporating all previous amendments. Repesdall existing pieces of replaces them with new
content.
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legislative duration have often used event histaryd more specifically the semi-
parametric Cox proportional hazard models (see B@tiensmeier and Jones, 2004),
as the preferred method of analysis. However, inaase the major advantage of
event history (survival) models — the ability tondée censored observations - is lost
because we have to exclude from the analysis afiscthat are not completed by the
time we collected the data since they do not havalae on our main independent
variable. Nevertheless, we replicated the analysessented below using Cox
proportional hazard models and all inferences that make on the basis of the
negative binomial regressions stand. The decisdoprésent in the article the latter
rather than the former is due to the fact thatQos event history models run into
problems with the proportional hazard assumptionx¢Bteffensmeier and Jones,
2004) — problems which do not completely disappedren we interact the

independent variables with time.

The effect of early agreements on first reading duration
In order to estimate the effect of early agreementkeqgislative duration we start with
an analysis of the entire population of proposalsstted to the European Parliament
between July 1999 and July 2009 — a period whictersothe & and the B terms of
the EP. The descriptive statistics presented inelakalready give an idea about the
differences in duration between early agreementsgaltfirst readings and the rest of
the files. On average, the conclusion of first regdvhen an early agreement is done
is a little more than 11 months (same as thef@atling of files that would eventually
be concluded at third reading). As expected, trifitat reading last much less — 7.4
months while second reading deals have an avemnagedading duration of 9.6. The
average duration of first readings seems to hasre@sed over time, especially ff 2
and & reading deals, but unfortunately the trends iskeddy the censoring of the
2008 and 2009 observations.

Having introduced the data, we move forward tordgression analysis. Table
3 reports the results of the first set of four med®&odel Al includes our main
variable of interest — the stage at which the dvssas concluded, and the number of
amendments that the EP proposed. According to tbhdemthe first readings of
trilogues (early agreements) last significantlygen than the first readings of the

baseline category {2reading conclusions).
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TABLE 2 Duration of first reading in months by final staaysed year of proposal

Year of proposal i reading ¥reading & reading Incomplete
trivial  trilogues

> July 1999 8,6 14,0 8,1 9,7 2,0
2000 8,0 15,0 9,7 9,5 10,5
2001 8,0 6.5 9,5 9,2 8,9

2002 7,8 10,5 8,4 12,0 16,3
2003 6,4 8,7 9,2 10,9 6,7

2004 9,8 15,2 15,1 15,2 17,8
2005 6,0 14,5 13,2 15,9 9,1
2006 6,6 10,1 13,1 15,0 15,7
2007 7,3 10,9 10,5 10,0 9,0
2008 52 8.4 6,3 50 12,1
< July 2009 7,3 9,2 3,0 NA 15,8
AVERAGE 7,4 11,2 9,6 11,2 11,3

Source: own data based on the Legislative Obseryato

Early agreements lead to 8% longéf readings, according to the model, which
translates into approximately one additional moAgparently, although statistically
significant the effect is rather small. On the othand, the first readings of trivial
files are 22% shorter than the baseline, aﬁ'dréhding files are slightly but not
significantly longer. Moreover, the number of EP esmdments has the expected
positive effect on the duration of'Ieadings — a standard deviation change (83
amendments) brings a 10% increase in the duration.

Model A2 includes an additional set of control ebtes — the type and novelty
of the legal proposal, and the responsible Comomns&iG (which controls for the
policy area). The original findings remain robustiaaccording to the model, the first
readings of directives and new acts last signitigaionger than decisions and
amending/codification acts.

In Models A3 and A4 we add the EP term as anotikplaeatory variable.
According to Model A3, the institutional reformsdeed resulted in a longer time
lapse before the EP adopts its first opinion: tbeitpve and significant coefficient
implies a 28% increase in the duration (or betw2emd 3 months). Moreover, once
we include the EP term in the model, the differebeéween the duration of first
reading for early agreements and second readins dksappears (the additional

controls in Model A4 do not affect these findings).
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TABLE 3 Negative binomial models of the duration of firsadings in months for all
co-decision files submitted between July 1999 arig 2009

Variable Model Al Model A2 Model A3 Model A4
Coeff. Coeff. Coeff. Coeff.
(St.error) (St.error) (St.error) (St.error)
(Intercept) 221 1.85 2.12 1.90
P (0.03)** (0.22) (0.04) (0.21)%*
Finalization stage(2™ is baseline)
st 0.08 0.09 -0.05 -0.04
1° (early agreement) (0.04)* (0.04)* (0.04) (0.05)
St e -0.25 -0.17 -0.30 -0.20
1 (tl’lVIa') (0.05)*** (0.05)** (0.05)*** (0.05)***
3 (conciliation) 0.08 0.06 0.12 0.10
(0.06) (0.06) (0.06)* (0.06)
Type of act(decision is baseline) -
L 0.25 0.23
Directive - (0.07)%* - (0.07)%*
. 0.14 0.10
Regulation - (0.07)* - (0.07)
Amending/codification act - (0' %i)%* - (0'84?**
0.01 0.01 0.01 0.01
Number of EP amend-s (10) (0.00)*** (0.00)** (0.00) (0.00)+*
0.25 0.26
6" EP term - (0,04 (0.04)++*
N=805 N=752 N=805 N=752

N.B. Models 2 and 4 include controls for the resgible Commission DG as well.
Significance codes: 0 “***' 0.001 “**' 0.01 *’ 005

According to the EP itself, “This trend can be eipéd with the higher number of 1
reading agreements which included more and morérama@rsial files which need
more time to be negotiated and where parliamemestito get the best deal” (2009:
13). What we can confirm is that the trend of lanfjest readings is robust to the
inclusion of controls for the character for the$ilwhich means that it is not driven by
the changing composition of co-decision dossieat the EP has to deal with. In a
recent report, the EP itself confirms how the neecpdures have taken effect, which
means that the institutional set-up at first regdivas now become similar to the
tighter rules at the conciliation stage: “Concibat provides a model which is
gradually being implemented in 1st and 2nd readiegotiations. Interpretation and
translation is fully provided for, the delegati@regularly informed by and mandates
the negotiation team, and the entire process iy fibcumented in a 4-column
working document” (2009: 23). Negotiation of fastek legislation looks different

from the initial period that scholars and commemtaexamined.
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TABLE 4 Negative binomial models of the duration of firsadings in months for
the files included in the DEU 1&Il datasets

Variable Model B1 Model B2 Model B3 Model A4
Coeff. Coeff. Coeff. Coeff.
(St.error) (St.error) (St.error) (St.error)
(Intercept) 221 1.65 2.00 1.45
p (0. 13)*** (0. 34)*** (0. 18)*** (0. 35)***
Finalization stage(2™ is baseline)
st 0.44 0.45 0.38 0.40
1° (early agreement) (0.15)** (0.14)* (0.14)* (0.14)*
3" (conciliation) 0.17 "0.09 0.14 "0.05
(0.44) (0.42) (0.41) (0.40)
EP-Council preference distance - ((?'(?01)* - ((?'(?01)*
Council preference heterogeneity - (8'81) - (8'81)
0.00 0.00 0.00 0.00
Number of EP amend-s (10) (0.00) (0.00) (0.00) (0.00)
th 0.35 0.32
6" EP term - - (0.18) (0.18)
N=45 N=45 N=45 N=45

Significance codes: 0 “***' 0.001 “**' 0.01 *’ 005

Extensive procedures have been put in place, wdgem to increase the length of the
first readings. In fact, we see that once we ineltile EP term in the model, the
difference between the duration of first reading &arly agreements and second
reading deals disappears (the additional controldodel A4 do not affect these
findings). All things considered, it is hard to sashether the apparent global
difference between the early agreements dfide2ding deals is due to the increased
use of early agreements after 2004 when all featdings started to take longer, or to
any systematic effect of the conduct of early agreas. In any case, when all co-
decision proposals are considered, the effecty agreements on duration is even if
present is likely to be small.

By including the number of EP amendments, and inleteo A2 and A4 the
type, novelty and policy area of the proposals, vewe tried to account for the
possibility that early agreements and the resheffiles differ systematically in their
saliencé. The variables that we use, however, are impegesties for salience and

disagreement. Moreover, due to data limitationghm analysis presented above we

" Models which add interaction effects between theber of EP amendments or the EP term and the
finalization stage variable do not show any siguaifit interactions regarding the difference in darat
between early agreements afitl Beading deals.
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are not able to control for the preference hetareig between the EP and the
Council which is a possible confounding variable.alddress these two shortcomings,
we present a second set of analyses which isatestrio the 45 highly salient DEU
proposals.

Table 4 present the results from the negative biabmodels estimated on
this restricted sample. Models B1 and B3 incluthesstame set of variables as models
Al and A3 from Table 3, respectively. The findingwever, differ noticeably.
First, the difference between thé' feading duration of early agreements afti 2
reading deals is much bigger now, and it is robboighe inclusion of the EP term in
the model (Model B3). Substantively, early agreetméncrease the duration of'1
readings by 55% (according to Model B1) — they adore than 6 months to the
average for the sample 12 months from proposaldithpletion of I reading.

When we take into account the institutional innawad in 2004, the effect of early
agreements drops slightly but, unlike in the analys the entire population of co-

decision files and despite of the much smaller damjze, it remains significant and
is associated with a 46% increase in duration wisasecond reading deals.
Interestingly, the number of EP amendments is mmdo significantly related to

duration — apparently for highly salient files, theditional effect of EP amendments
disappears (the DEU sample has a mean of 114 anemsims. the average of 54
amendments in the entire population of proposals).

Models B2 and B4 take into account the possibifgammding influence of the
preference distance between the EP and the Couacd, of the preference
heterogeneity within the CounilOur original findings stand — if anything the esiz
and significance of the difference between earljeaments and" reading deals
increases. In addition, the preference distancedset the EP and the Council has a
significant and positive impact on the duratiorficdt readings, while the differences
within the Council do not seem to play a role. Angtard deviation change in the EP-
Council distance increases the duration of firatdnegs by 17% (or approximately 2
months), according to Model B2.

In summary, our empirical analyses support thisfehg conclusions. When
all proposals submitted between 1999 and 2009 @msidered, the duration of first

reading has significantly increased after the fastinal reforms in 2004. Because this

8 Both variables are constructed by weighting thetadices on each issue part of the proposal by their
relative salience.
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reform coincides with the increased use of earlseagents, it is difficult to say
whether trilogues lead to longer first readingg,ibthere is an effect, it is likely to be
small (less than a month). However, when only higialient proposals are discussed,
then the duration of the®Treading stage takes significantly longer if anyedeal is
struck at first reading. Moreover, the differensepresent both before and after the
reforms in 2004. These findings are robust to adatfor the type of proposal, the
number of EP amendments proposed, the preferemesmpeneity within the Council,

and the extent of disagreement between the EPhan@duncil.

Conclusion
Even though early agreements of EU co-decisios filave significantly reduced the
overall duration of the legislative process, theywé received no lack of criticism.
Scholars, policy experts and MEPs have pointed lmw this increase in the
efficiency of EU law means that deals are now redchko fast that there is little
opportunity for broad input into such deals botlonir within and outside the
legislative bodies. Our analysis does not allowiousile out that there are normative
issues with early agreements. However, scrutinigiegconditions under which these
negotiations have a varying length casts a moregadahview on early agreements
than the existing literature. Hence our findingandestrate that even if early
agreements lead to overall efficiency gains, theyaliow more time for negotiation
and deliberation when salient legislation is onlthegaining table and there is a level
of political disagreement between the co-legiskator

We find that the length of their first reading négbon period is longer than
that of files concluded at second reading, when dbbated legislation is highly
salient. Whether the fact that the first readirggatiation period of the early
agreements are on average 46 per cent longer hlaarotft files concluded at second
reading is enough to ensure enough time for deltimr and input from the various
actors in the EP is of course a normative issuewacannot settle. Nevertheless,
these findings do indicate that the co-legislatmmspensate for some of the lost time
from not going to second reading by extending tbegih of the first reading
negotiations when the deals are salient.

Rather than finding evidence that deals are pusht@dugh quickly
irrespective of how controversial they are, we fihdt the co-legislators spend more

time on the first reading negotiation period theeager the level of political
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disagreement between them. Finally, we see a detnena in our analysis of all co-
decision files submitted to thd"mnd &' EP that the duration of the early agreement
has increased over time. Negotiation of fast-trekslation looks different today
from the early period of first reading deals disats among commentators and
academic scholars. This trend holds even when wéador characteristics of the
file, such as its number of amendments, legal eaturd novelty. In this way, it
appears that the number of initiatives that thenB® undertaken to formalize, clarify
and institutionalize the procedures according tictviearly agreements are concluded
have had an effect. Hence, the increased amoutimef spent on concluding first
reading deals coincides with the implementatiothef reforms. Much work remains
to systematically examine the consequences of esgtgements. However, what
seems clear based on the results of our analysisatsthe EP has adapted to the
changing nature of the co-decision procedure aadtttese adaptations seem to have

contributed to a more thorough treatment of feetkregislation.
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