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Abstract

This article reviews the patterns of compliancehv) law in Central and Eastern
Europe. Looking at the formal-legal part of theqess of compliance, | find that the
post-communist member states have been largelyessitd in transposing the body
of EU legislation properly and on-time, and tha¢ guccess has persisted after the
moment of accession to the EU. Focusing on thetiped@mplementation stage, the
article concludes that in three different policyctees (electronic communications,
consumer protection, and animal welfare), the imgetation performance of the
post-communist member states exhibits shortcominggch are however not of a
different nature and not on a different scale thfae implementation problems in

Western and Southern Europe.
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Introduction

The European Union (EU) is a community of statesedeon a dense and complex set
of rules and regulations. In a certain sense, tbeisthis collection of rules and
regulations, since it lacks genuine democratictisali legitimacy. The moment its
rules and regulations cease to be implemented;theeases to exist. It is, therefore,
understandable that the topic of compliance withl&M increasingly preoccupies the
academic literature on the European Integratidhe experience of the EU member
states from Central and Eastern Europe (CEE) iarparating the body of EU rules
and regulations has been, and remains, an importaleu for the study of
compliance with EU lafv

It is the purpose of this article to present aareiew of what we have learned
about compliance with EU law in CEE. | will providen assessment, based on
analysis of reports produced by various Europeah r@ational institutions and a
summary of the existing academic literature, of élxéent to which the body of EU
legislation has been incorporated and applied eyOBE countries.

First, | discuss the context of EU law adoption @EE and outline the
challenges for successful incorporation of Eurodeagislation in the post-communist
countries. Second, | review the major theoreticglanations put forward to explain
the patterns of compliance with EU law in CEE. @hit discuss in detail the
transposition performance of the ‘new’ member staiefore and after Accession, and
| note that the results have been surprisingly tpesi Next, the empirical analyses
focus on the process of practical implementatiorthiee policy areas — electronic
communications, consumer protection, and animalfar®l and the conclusion
reached is that while practical implementation BECs prone to more shortcomings
than formal transposition, the problems are nat different nature and on a different

scale than the ones encountered in Western andh&auEurope. Finally, the
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concluding section draws the implications of thessults for understanding

governance in CEE.

The context of EU law adoption in CEE

During the 1990s, the initial reactions of sociaiestists and policy makers to the
prospects for the incorporation of EU law in therttcandidate countries from CEE
were cautious at béstAt that time, the existing member states theneselwere
having serious trouble fulfilling their own commigmits to transpose and implement
EU directives properly and on time and several mamétates (Greece, Italy,
Portugal, to some extent France) seemed to betwtally unable (or unwilling) to
cope with their obligations with regard to the tlynand proper application of EU
rules. If the ‘old’” member states, with their deesdf EU experience and relatively
efficient bureaucracies couldn’t manage, how cabé&lCEE countries be expected to
fare any better?

At the time of the enlargement negotiations, althef CEE states were still in
the midst of profound social, political and econorransformations. Whatever state
apparatus existed during the communist regimesadgal in the early 1990s, and the
new, Europeanized, state capacity was just beiiltf bwith the possible exception
of Hungary even civil services as such was nontents While the regulatory canvas
in CEE was certainly not empty, many of the rulesravobsolete for a market
economy and a democratic society. Worse, duringcibmmunist regimes many
formal rules existed without every being applied pgractice, which created two
parallel but disjointed worlds of formal instituti® which were written down but
seldom enforced, and informal institutions whichrevenot codified butde facto
determined the rules of the political and econogames. As a result, the EU rules
had to compete with a layer of old regulations iited from the communist regimes

but also with demands from a number of other irgomal organizations, like the
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World Bank, the Council of Europe, and OECD, anekifgn country’s agencies, like
USAID, which ‘exported’ rules and institutional tpfates.

The EU rules, which had to be downloaded, were gihesi to address
regulatory and redistribute problems arising in fheadamentally different social,
economic and political settings of Western Eurdpiere were fears that adopting the
EU rules at their current stage of economic develamt would actually destroy the
emerging CEE market econories

Moreover, the candidate countries had to adoptagmly an enormous body
of legislation in the preparation and enactmenwlich they hadn'’t participated. The
potential of the accession negotiations to proviole derogations and transitional
periods was limited. In principle, the entire baafyEU rules entered into force and
had to be applied in the new member states fronmibiment of accession. The room
for discretion was minimal.

Almost ten years after the end of the accessiootragpns, we can look back
and conclude that many of these problems have beerestimated and many fears
have proven unfounded. The anticipated disasten’tdidappen. As it will be
discussed later in the article, transposition of BW in CEE has been largely a
success, the level of practical implementation sekmited but comparable to that in
the ‘old’ member states, and enforcement (the ngkment procedures) is actually
more effective in CEE. At the same time, the brogieture of governance of CEE
doesn’'t seem to have improved much — in some ofcthtries corruption is still
widespread, in others civil service reforms wergersed, and yet in others the
independence of autonomous government agencié®isunder threat.

Although the reality of EU law adoption in CEE caticted many of the
baseline theoretical expectations people had abowtthe process would unfold, a
number of theories have emerged which provide nrésims that can account for the
empirically-observed developments. The next seabiotihe article will discuss some

of these studies in order to identify potené&planations.

Incorporating EU law in CEE during Enlargement: Theories and interpretations
One of the early systematic studies of how the iegpt countries from CEE dealt

with the demands to harmonize their legal systentls &U rules suggested both a
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more nuanced picture than the prevalent pessimeticounts and a plausible
mechanism for explaining the adaptation patterms.hér 2004 book, Liliana
Andonova studied the chemical safety and air poltutpolicies in three CEE
countries, and concluded that the level of adaptataries not only between countries
but also between the different (sub)sectors thatastalyzel The competitiveness of
the industry, the structure of the constellation affected economic actors, and
domestic institutions all had a role to play in @aating for the differences, but what
the book showed is that even in the unlikely cdseostly environmental legislation,
compliance was possible if the adaptation to the dEdhdards provides access to
European markets for a competitive domestic inglustr

Much of the scholarship that followed, howevergused on the interactions
between the EU and the member states in orderpgiaiexcompliance. Conditionality
— the ability of the EU to demand reforms in exa®for accession to the club — was
singled out as the most important mechanism foruemg that EU rules are
transposed and implemented, and the residual \@ariatas related to the costs and
benefits of the legislation which had to be ‘dovaded®. The conditionality
framework can account for the broad contours ofttoeess of legal harmonization in
CEE but it also suffers from a number of shortcagsirFirst, by placing the emphasis
too strongly on the stick and carrot of accessexpectations were created that once
conditionality is removed, compliance will surelyod. Second, with the benefit of
hindsight we can say that conditionality itselef$ective only under a specific set of
circumstances as the example of the negotiations with Turkesnolestrate — once
the perspective of membership is too certain or todikely, the force of

conditionality evaporates.
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Another set of studies put the capacity of the GQBHNtries’ bureaucracies
center stage. Hille and Knill argued that the goweent effectiveness is significantly
associated with progress in adapting to thé’EBurthermore, Zubek showed that the
power of the core executive, and its interactioitk #he legislatures, are important in
accounting for the varying success in transpositibEU law during enlargemerit
The empirical analyses of Toshkovalso demonsthategovernment capacity leads to
fewer transposition delas

The latter analyses, however, look for and finddence for an effect of
politics as well. In general, and in the specifase of social more EU supportive
governments have been more successful in adoptinig\& policy*. Socio-economic
left-right positions also seem to matter with meight-wing governments doing
slightly better, perhaps because of their affindythe market-making measures that
EU law often introduces. The effect of societal agdvernment ideological
preferences is surprising because it is generadfigkihg in studies of the
implementation performance of the ‘old’ member et It also contradicts the
picture of law harmonization during accessions asrapletely bureaucratic exercise,
insulated from politics and allowing only for a fioal role of representative political
institutions (parliaments were supposed to havebetistamped transposition
legislation under the pressures of time).

Although the experiences of the ten candidate tmswith adapting to the
acquisproved to be quite divergent already during theeasion negotiations — for
example, the Commissioravs (in Agenda 2000) already contains quite different
evaluations of the different candidate countriethwespect to their preparedness to
implement the European legislation — in an infliedrarticle Falkner and Treib argue

that the CEE countries form a separate ‘world ahpliance®® characterized by
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neglect of practical applications of the rules &wrnalistic approach to compliance.
While the emphasize on the real vs. the formales@igimplementation is certainly
justified, isolating CEE into a ‘world of dead ket doesn’'t do justice to the
important differences that exigfithin this groups of countries (e.g. Lithuania vs. the
Czech Republic, or Slovenia vs. Bulgaria) and isaves the great within-country
variation over time (e.g. Hungary in the late 1990sl Hungary around 2010) and
between policy sectors (as noted already by Andarewd numerous transposition
studies). The idea that CEE forms a separate clissedso methodologically suspect
because it is derived, like much of the literatare compliance in CEE, from
comparisons between CEE countries only, while tsference group of the old
member states is left out.

In summary, a number of theoretical approaches lh@en proposed in order
to account for the patterns of compliance in CEBsMof these theories have been
formulated during the time of enlargement, in withe specific institutions of
accession negotiations in mind. Ten years after ¢mel of these accession
negotiations, it is time to look back and evaluatwv the process of EU law
implementation has unfolded in CEE. In the nextisacof this article, | will turn
towards such an evaluation by looking in turn attifansposition and implementation

stages of compliance.

Compliance with EU law in CEE: The state of the plg

A. Transposition

Scholars generally agree that the transpositiormb implementation) of the corpus
of EU law in the member states from CEE has lar@pelgn a success, although they
might disagree about the meaning and the implinatiof this succe$$ When the
first statistics on the so-called ‘transpositiorfide (the number of non-transposed
directives) after the 2004 Accession were publisttedy left many incredulods
Almost immediately after joining the EU, most okethew member states (with the
notable exception of the Czech Republic) reportaglet transposition deficit than

most of the ‘old’ member states (see Table 1). bialy that, but countries like
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Lithuania actually topped the table. In 2007, upmtession, Bulgaria reported zero
non-transposed directives, and its performanchigregard has been among the best
in league since. Although the statistics reportethe Internal Market Scoreboard are
rather general, more in-depth analyses of transpnsin specific policy areas have

confirmed the picture of largely correct and timghnsposition.
[Table 1 here]

As mentioned above, it is unclear what we shouddkenof this success. What
is certain is that timely transposition doesn’t &guwith successful implementation
and even less so with real policy and societal ghamransposition is a necessary but
not a sufficient condition for compliance. At thanse time, transpositiois a
necessary condition for compliance. The fact thas inot sufficient should not be
used to undermine the achievement of the CEE desntiv formally incorporate the
body of EU legislation in a relatively short periofitime. Even as a purely technical,
bureaucratic exercise of translating the EU ruled drafting national transposition
measures, the task of incorporating all EU direstiand regulations is gigantic. The
failures of some of the Western and Southern merstaes to fulfill it during a
period spanning several decades is telling (even nountries like Italy and Belgium
do not meet the transposition deficit threshold lsethe Commission). To a large
extent, the institutional structures created durthg years of Enlargement are
responsible for the successful performance of tB& Countries. The CEE national
bureaucracies established complex coordination aréstms for EU affaird within
their governments, installed data management sgstieat help monitor transposition
performance (even in the Czech Republic) and estdad channels for
communication with the Commission that ensured lymeporting of the national
transposition activities. It took many of the ‘oltfember states more than ten years to
catch up in this exercise (for example, organizesioeforms to improve transposition

were only recently implemented in Greece).

18 Antoaneta Dimitrova and Dimiter Toshkov, 'The Dyries of Domestic Coordination of EU Policy
in the New Member States: Impossible to Lock I#Rst European Politic30 (2007): 961 - 86;
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In fact, the strength (although not the type) o 88U co-ordination bodies
have been revealed to be strongly associated vatisposition performance in the
CEE". Furthermore, there is a relationship betweenotieall level of government
effectiveness (bureaucratic quality) and the extenwhich the CEE countries have
managed to incorporate the body of EU legislationtime®™. It is telling that the
transposition laggard within the CEE group of mengiates — the Czech Republic —
is also the country which has been most reluctamstablish a strong co-ordination
center at the core of the executive, and to putstileservice reforms more generally.

It is important to emphasize that the normativeplioations of the
transposition success in CEE are not at all obvidtile timely and proper
transposition is certainly necessary for the fuomihg of the internal market, the
positive effects of rushed transposition of the falés at the domestic level cannot be
taken for granted. The establishment of the strmmgrdination bodies at the center
of government in most of the CEE states, and pizorg timely transposition, implies
weaker sectoral ministries and sidelining the ddimesubstantive policy interests
during the process of ‘downloading’ the EU legislat EU directives in particular
allow for a limited but often important discretioli.during a hurried transposition
process these opportunities to adapt the Europeartd the national circumstances
are not pursued, the long-term damage to domesggceists might be greater than the
benefits of fast legal implementation. In fact, tlaetual implementation and
enforcement of the EU can be undermined by a Hasetgl transposition as well. So
perhaps the solution of the first paradox of coampdie in CEE has its solution in the
second one? Perhaps the successful transpositsoartybeen achieved at the price
of deficient practical implementation leading ttléi or no impact of the EU rules on
actual governance in the CEE region? While thisollypsis seems plausible, it is
necessary first to explore more systematically twaetand to what extent EU

legislationis applied in practice or not in the new member states
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B. Practical implementation

The study of practical implementation (or law apation) is notoriously difficult. It is
close to impossible to generalize on the basisasiecstudies since much of the
explanatory factors are idiosyncratic, while at saene time case studies appear to be
the only viable research method to produce suffityevalid and reliable information
for the state of practical implementation. But lne ttase of the literature on EU law
implementation in CEE, another methodological stwrting is evident: much of the
literature studies and compares only CEE case®whiposing generalizations about
the differences between the ‘old’ and the ‘new’ rbemstates. In addition, most of
the existing studies focus on the environmental aondial policy fields, which
although substantively important, account for omlysmall proportion of the EU
legislation in force. And academic research haslmé&acted by the more salient
pieces of EU regulations, which are also some efrttost ‘difficult’ cases for ‘full’
implementation. As a result, the inferences progdsg these studies might not be
generalizable at all to the broader population dfriles. In addition, the experiences
of the CEE countries with the practical applicatarEU law is implicitly compared
to some ideal standard of full compliance whichéser observed in practice even in
the unitary nation-states or federations like Gennand the US. Especially when
research on compliance is conducted by scholamolitical science or international
relations, the messy reality of law implementatisncompared to some ‘ideal’
interpretation of the law in the books with thevit@ble conclusion that compliance
doesn’t live up to these artificial normative stardbk. Students of public
administration know better since they have beeg lerted to the long and winding
road before a piece of legislation has any effetha street-level , but still the larger
point that the experience of the CEE countries khbe compared to their peers in
Western and Southern Europe rather than somecatistandard remains.

In this part of the article, | will review what isnown about the state of
practical implementation of EU law in CEE on thesisaof original research, primary
documents (implementation and enforcement repgsteduced by the EU and
national institutions and published secondary smsirdacademic studies of
implementation). In doing so, the article commitdifferent methodological error by
focusing on the policy areas for which théseavailable information. Of course, the
availability of information on a particular polidield is likely to be correlated with

the overall implementation and enforcement levehapolicy field. Still, we have no
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reasons to believe that the old and the new mersta¢es should be affected in a
different way by increased scrutiny by the Comnaissfor example, so the selection

bias should be non-systematic.

Electronic communications

The first policy field | discus is electronic commcations. The regulation of
electronic communications in the EU is primarilysbd on a package of directives
adopted in 2002 and revised in 2009 which coveesscauthorization, users’ rights,
privacy and general aspects. The Commission agtivenitors the implementation
of the regulatory framework and published annuaigpess reports on the state of
implementatiof™. These reports offer us a useful opportunity tokldeyond
transposition since they cover in detail many ef pinactical activities that need to be
conducted in order the comply with the eCommunicetidirectives — for example,
the functionality of the common European emergemayber 112, the possibility to
change operators while keeping your number (numbeability), the existence of a
directory of subscribers, etc.

As of 2009, none of the CEE countries (excludindggBria and Romania) are
criticized for delays and failure to deliver the-cadled national market reviews — a
major regulatory tool within the framework which iis the responsibility of the
national telecom regulators (but two ‘old’ membéates are still criticized). With
respect to broadband regulation, four new memiagestand four old member states
are singled out as having problems. The reportsnthat the Universal Service
compensation through a Universal Service fundrily an place in France, the Czech
Republic and Romania’ (three of the old memberestand none of the new member
states have infringement procedures started fariact implementation of this part
of the regulatory framework). The Commission ndtes in 2009 mobile and fixed
number portability is available in all countriesdain some of the new member states
(Latvia, Poland, Slovenia and others) it works daghan the EU average. With
respect to the 112 emergency number only Italy éstioned as having problems in
2009°. In 2007 the Commissioned undertook measures stgialy, Netherlands,

%L The reports are available at:
http://ec.europa.eu/information_society/policy/ecafibrary/communications_reports/index_en.htm
22 European Commission, 15th Progress Report onittgteéSEuropean Electronic Communications
Market. Final report 2009 (COM(2010)253 final/35 Rugust 2010.
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Lithuania, Slovakia, Latvia, Poland and Romanishweéspect to caller identification,
but only Bulgaria had the system not in placéyet

The issue which the new member states seem toteiotst often is the
powers and independence of the national regulaothorities. ‘The dismissal of
NRA chairpersons led the Commission to take actamainst Member States
(Romania, Slovakia) and to launch an investigatigo the criteria for dismissal in
Slovenia.** Previously, Bulgaria, Estonia, Latvia, Hungary @wland had failed to
persuade the Commission in the independence ofeleeom regulators and were
exposed to the threat of financial sanctfBn3he initial transposition of the law in
Slovenia was also challenged with respect to thdependence of the national
regulator. This exception from the general pictusé relatively satisfactory
compliance is noteworthy as it concerns the diffies the CEE countries have in
sustaining autonomous regulatory bodies insulated political influence.

Overall, the application of the regulatory framekvar the field of electronic
communications definitely lags behind the formahngposition at the national level.
The performance of the new member states, howewes not appear fundamentally
different that the corresponding patterns in thé&d’ ‘anember states (with the
exception of Bulgaria and Romania which seem togsfie with most aspects of the
legislation). The problem with the practical implemation of the rules in the East
and the West are of similar scale and intensityl trere is much more variation
between countries than between regions (blocksatés). Importantly, the issue with
respect to which the new member states stand otheisreluctance to grant the
necessary powers and autonomy to the nationalaleegulator unless taken to
court by the Commission. | should emphasize thatftitt that the CEE countries
have been relative successful in applying eComnatiioics directives doesn’t mean
that the new member states have converged to Weep&an standards in terms of
internet and mobile penetration, online commerceslectronic government. Despite

the reasonably functioning regulatory framework,e thieality of electronic

% European Commission, 13th Report on the Implentientaf the Telecommunications Regulatory
Package. Final report 2007 (COM(2008)153) - 19 Ma&@08.

24 European Commission, 15th Progress Report onittgteéSEuropean Electronic Communications
Market. Final report 2009 (COM(2010)253 final/35 Rugust 2010.

% European Commission, 13th Report on the Implentientaf the Telecommunications Regulatory
Package. Final report 2007 (COM(2008)153) - 19 M&@08.
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communications is still rather different in CEE the Digital Agenda Scorebo&fd
reveals (there are positive exceptions — for exanipstonia in the field of e-
government and the Czech Republic with respechlio@® commerce)

Is the relatively decent implementation of the glmtic communications laws
likely to be generalizable? In fact, the telecormtses at the national level are usually
dominated by a small-number of large multinationsempanies functioning in a
liberalized market. As noted by the literaturesucth circumstances compliance with
EU rules might be easier to achieve. So we shoeldareful when generalizing the
observations from the telecom sector and we arkateised to look into other policy

areas as well.

Consumer protection

Consumer protection legislation is an appropriatettirsy to continue the
investigations because it requires a different typlaw application framework and as
such provides a contrast to the field of electramimmmunications. The investigation
is made possible by the existence of the EC Conslraw Compendiur’rf —a
comprehensive database of the national transpodémgislation in all member states
with regard to eight consumer law directives (ab6000 individual references to
national laws), produced by an international reseagroup on behalf of the
Commission in 2007. Before | proceed with the oiesy it should be noted that the
nature of the provisions of the eight consumer guidn directives is such that
instead of the establishment of certain organimatior the provision of certain
services, the law application in this area congsitmarily in the conferral of certain
rights to consumers by the transposing measureshendnforcement of these rights
by the courts. But the member states have considediscretion, for example in the
definition of the notion of ‘consumer’, the scopé the contracts to which the
legislation applies, etc. So implementation of ¢hedirectives is pretty much
conducted with the design of the legislative measwand the mechanisms for their

enforcement.

% The Digital Agenda Scoreboards are availabletgt:/fec.europa.eu/information_society/digital-
agenda/scoreboard/index_en.htm

%" The EC Consumer Law Compendium is available &b:Mvww.eu-consumer-law.org. The main
text summarizing the findings is entitl&@bnsumer Law Compendium. Comparative Analgsisis
available at: http://www.eu-consumer-law.org/conswstudy_full_en.pdf. Hans Schulte-Nolke from
the University of Bielefeld is the main co-ordinats the project.
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The report paints a rather bleak picture of thegpasition and applications of
EU consumer law both with regard to the timing a&hd correctness (scope of
application) of transposition. For example, in tase of Belgium, for two of the
directives the transposition delay has been 19 hso(Directive 98/27) and 50 (!)
months (Directive 85/577) respectively, and the liappon has led to several
infringement procedures. [Additionally, there hdxeen more than two years delays
in the case of Directive 90/314 in Finland and Dinee 94/47 in Italy]. With respect
to Greece, the report notes that ‘the Europeanefjnes went unheeded for many
years'.Ireland only transposed one directive within thadlime. Theaveragedelay in
the case of Luxembourg was between 2 and 3 yedralarost two years in Portugal.
In contrast, it appears that most of the CEE mengtates have completed the
transposition of the eight directives at the tinfeaccession (2007 for Bulgaria and
Romania, and 2004 for the rest). Moreover, theilgetdegal analysis contained in the
compendium shows that in many of these countriedddislators took advantage of
the numerous exemptions and options to modify thectives. Copy and pasting the
EU legislation hasn’'t been the default mode of gpasition in CEE (although it has
been in some of the old MS, e.g. Italy). While sposition deficiencies which might
compromise the application of the directives aréeddn all countries, there is no
evidence that the scale and nature of the probier@EE are different than those in
the old member states. In summary, to the exteat ith the field of consumer
protection proper transpositiaa essential for effect and the proper enforcement of
the legislation, we can conclude that the new merstases have avoided the huge
delays characteristic of the many of the old mensiates, and have modified the
directives to their political objectives. Since tieectives had to be transposed before
accession, maybe the result is due to the poweomditionality, but the fact that the
legislation had not been copied and pasted cowtsadi picture of hasty adoption of
the laws for the sake of formally fulfilling theqeirements of the accession process.

It is difficult to reach any conclusion about whatlthe regulatory framework
makes any difference in the daily life of citizeared companies, since the effect of the
policy depends a lot on the proactive behavior afistimers to stand up for their
rights. For example, looking in consumer complalotiged in different states might
be misleading since more complaints can result fa@ficient enforcement of the
legislationor from active consumers who are aware of and tignforce their rights.

At the same time, lack of complaints cannot be rsslto imply lack of problems.
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For example, if we look at the number of complaistdomitted to the RAPEX
systemi® (EU platform for notification of dangerous prodsictwe can see that in
2008 Slovakia, Hungary, Poland and Bulgaria are rgsibthe countries with the
highest number of notifications. This can be intetpd as evidence for problems, but
also as evidence for awareness of the mechanismgrdtecting consumer rights.
With regard to general consumer complaints, a labkthe Consumer Market
Scoreboardf reveals a more varied picture with the size of ¢bentry being the
major determinant of the number of consumer comidareceived and the new
member states registering a number of complaitdsively proportional to their size.
Overall, as with electronic communications, we ddimd the CEE countries in a
separate world with respect to the applicationarfsumer protection legislation. But
this could be because of in the application of com laws is heavily based on legal
measures, relies on the consumers themselves aecerthe legislation, and doesn’t
require significant domestic investments in orgatians and routines to ensure

implementation.

Animal welfare

The next policy sector | am going to focus on isdacontrol and animal welfare
standards. In contrast to consumer protection,siisor requires substantial domestic
investments in monitoring and enforcement capacity.contrast to electronic
communications, food and animal welfare concerruétitade of relatively small and
diverse enterprises rather that the few, large inmatlbnals that dominate the
information society sector. In order to review #pplication of EU food control law,

I will rely on the inspection reports by the EurapeCommission which in turn are
based on fact-finding missions in the differenttedd. These inspection reports
provide ‘horizontal’ overviews of the state of iraplentation in a particular sub-area
(e.g. border inspection posts, food hygiene, etlthough the final repots rarely
contain references to individual countries, detedla be gathered from the individual

country reports which are also generally available.

% The RAPEX reports are available at:
http://ec.europa.eu/consumers/dyna/rapex/rapexivacten.cfm

% The Consumer Market Scoreboard is available at:
http://ec.europa.eu/consumers/consumer_researchgéonigm

30 Most reports are available from the website offbed and Veterinary Office of the EU:
http://ec.europa.eu/food/fvo/index_en.cfm
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For example with respect to the enforcement of ahiwvelfare standards for
laying hens, the reports note that sanctions wep®sed by the national authorities in
the Czech Republic, Poland and Bulgaria but that ¢hnctions have not been
dissuasive enough to stop the infringing practi€es. Lithuania the report notes that
‘[The] enforcement strategy (including impositiof €ines and revocation of
approvals for a laying hen premises) progressiwlyiemented since Accession in
2004 has resulted in a reduction in the numberaddihgs using unenriched cages
with insufficient internal height and slofg&’

[Table 2 here]

A more systematic way to compare the performancheiew and the old member
states is made possible by the overviews of ndtiosaection reports (conducted by
the Food and Veterinary Office (FVO) of the EU) leoted by Brendan Carroll
(Leiden University, unpublished). Table 2 summagitee results. The entries in the
second column of the table are the number of impteation deficiencies noted by
the FVO during their inspection visits (2003-20Mith respect to all articles of
Regulation (EC) No 882/2004 of the European Pasdiasinand of the Council of 29
April 2004°2 on official controls performed to ensure the \iegfion of compliance
with feed and food law, animal health and animdfave rules. For each article of the
regulation the deficiencies are coded @s-[no deficiency, 1 = minor deficiencies, 2
= severe deficienciesand then summed over all articles. The third coluph the
table lists the deficiencies only with respect lte tequirements for keeping laying
hens in battery cages — one of the most salieiotestin the sector. The fourth (right-
most) column records the number of recommendatioade during all visits of the
FVO vis-a-vis this requirement. It is clear forne tbtomparison that the CEE countries
which joined the EU in 2004 have on average fewerlass severe problems with the
implementation of the regulation. The differences small, but mostly in favor of the

CEE-8 countries. At the same time, the number admenendations made to Bulgaria

31 European Commission. Food and Veterinary Officeriéral Report of Findings from Missions
2008-2010 on Enforcement of Animal Welfare Standdod Laying Hens Kept in Unenriched Cages.’,
2011, (DG)SANCO/2010-8814/GR, available at:
http://ec.europa.eu/food/fvo/specialreports/201148&n.pdf

32 Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:20065:0001:0141:EN:PDF
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and Romania (and to the two Mediterranean newcommensl the average number of
implementation deficiencies is higher.

These conclusions drawn form the animal welfargcpdields are important
due to several reasons. First, they are basedabs dallected directly by the EU so
are subject to a lower bias than compliance corepasi based on self-reporting by
the member states. Second, the sector is commigrioidortant and it is unlikely that
the FVO shows any leniency: so it presents a ratteed test for the state of
compliance. The fact that the CEE countries (wite &xception of Bulgaria and
Romania) outperform on average the old member ssiateompliance with animal
welfare rules is, thus, quite noteworthy. The figliis also surprising given the
structure of this economic sector which is charagd by a multitude of relatively
small enterprises many of which work only for tlwergestic market.

To summarize, in all three policy fields that wave looked at so far —
electronic communications, consumer policy, ananahiwelfare — there is evidence
for implementation shortcomings. These deficiencle®vever reflect genuine
problems with the application of the laws rathearthneglect or dead letter
regulations. In all three cases, the performanabehew member states has been no
worse than the one in Western or Southern Eurdperyithing, the evidence points to
the new member states doing slightly better. Tw@drtant caveats are in order,
however — Bulgaria and Romania underperform in seofimplementation vis-a-vis
both the EU-15 and the CEE-8 groups, and the alE CBuntries seem to have

problems with guaranteeing the independence ofi@émy agencies.

Conclusion

The relatively decent implementation in the thrediqy areas in CEE discussed
above contrasts with much of the existing literatomn the implementation of EU rules
in CEE. The reasons for the discrepancy have toade selection. First, the bulk of
the existing case studies of practical implemeoain CEE concern only two policy

sectors — social and environmentdl policy - which are substantively important but

% Emmanuelle Causse, 'Hungary', in Gerda FalknéveOTreib, and Elisabeth Holzleithner, eds,
Compliance in the Enlarged European Union. Livirigh®s or Dead LettersPAldershot: Ashgate,
2008), 61-92; Falkner and Treib, 'Three Worlds ofrfpliance or Four? The EU-15 Compared to New
Member States'; Petra Furtlehner, 'Slovenia’, ird&&alkner, Oliver Treib, and Elisabeth
Holzleithner, edsCompliance in the Enlarged European Union. Livirigh®s or Dead Letters?
(Aldershot: Ashgate, 2008), 125-56; Marianne SafRlovakia', in Gerda Falkner, Oliver Treib, and
Elisabeth Holzleithner, ed§ompliance in the Enlarged European Union. Livirighs or Dead
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not representative of the body of EU legislationaaghole. Second, these existing
studies analyze only the performance of the ‘newimber states; thus, they fail to
compare the nature and scale of implementatiortigefiies in CEE to those existing
in the ‘old’ member states, but apply some thecattyardstick of full compliance
that is never realized in practice.

Despite claims to the contrary, practical impleraioh and EU law
application in CEE are not disastrous. Detailedyses of three very different policy
fields — electronic communications, consumer ptidacand animal welfare - reveal
that while implementation shortcomings exist, thisrao evidence that they are of a
greater scale and different nature in CEE, anceti®eno evidence that the EU rules
have been mindlessly copied and forgotten. A lodé the infringement procedures —
the major enforcement instrument available to th ikstitutions — confirms this
picture. The new member states get fewer infringenpeocedures started against
them, solve more cases before the ECJ gets inva@weddo that faster than the old
member states, as the Internal Market Scoreboandishe Annual reports of the ECJ
show.

The relative success with compliance has not tasedl into a general
improvement of the quality of governance in theioag There has been backsliding
on civil service reforns, little progress on corruption and repeated attsnai
interference with the work of independent reguhatagencies and boards. It seems
that for all its purported benefits, the transpositand implementation of EU rules

has failed to fundamentally transform governanc€Ht.

Letters?(Aldershot: Ashgate, 2008), 93-123; Clemens Wiedem, ' Czech Republic', in Gerda
Falkner, Oliver Treib, and Elisabeth Holzleithneds,Compliance in the Enlarged European Union.
Living Rights or Dead LettergAldershot: Ashgate, 2008), 27-59; Simone LeibE@nsposition of
EU Social Policy in Poland: Are There Different "Wis of Compliance' in East and Wesf@gurnal

of European Social Policy7 (2007): 349-60

3% Tanja A. Borzel and A. Buzogany, 'Governing EU éssion in Transition Countries: The Role of
Non-State ActorsActa Politica45 (2010): 158-82.

% Jan-Hinrik Meyer-SahlingSustainability of Civil Service Reforms in Centabl Eastern Europe
Five Years after EU Accessi¢8igma Papers No. 44 OECD Publishing, 2009).
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Table 1. Transposition deficit in the EU (number ofnon-transposed directives).

Source: Internal Market Scoreboard (various years).

Country 2004 2005 2006 2007 2008 2009 2010 201%’2?’1‘%3
Austria 26 24 18 14 14 16 17 21 18
Belgium 32 29 26 20 22 13 12 30 22
Denmark 10 11 5 10 5 4 6 7 7
Finland 20 13 11 19 10 8 12 18 13
France 62 28 22 18 14 10 12 14 17
Germany 53 22 17 14 10 9 15 15 15
Greece 59 60 45 27 28 23 15 17 31
Ireland 19 30 18 19 15 15 10 4 16
Italy 47 50 36 22 21 22 31 29 30
Luxembourg 49 72 42 45 36 22 15 20 36
Netherlands 42 19 17 11 7 7 11 18 13
Portugal 29 50 49 37 30 16 13 23 31
Spain 12 25 23 17 16 8 14 14 17
Sweden 28 14 21 17 15 6 13 8 13
United Kingdom 18 23 12 17 18 11 13 18 16
Average EU-15 34 31 24 20 17 13 14 17 20
Czech Republic 360 41 26 55 22 19 18 26 30
Estonia 127 22 18 17 18 11 19 13 17
Hungary 168 12 15 19 9 6 20 20 14
Latvia 290 18 5 10 8 6 6 5 8
Lithuania 12 6 5 10 10 3 7 13 8
Poland 60 14 14 27 33 21 25 29 23
Slovakia 193 23 10 9 7 6 7 8 10
Slovenia 87 19 17 12 6 7 13 19 13
Average CEE-8 162 19 14 20 14 10 14 17 15
Cyprus 276 18 13 20 27 12 20 28 20
Malta 617 19 16 15 5 3 2 2 9
Average SE-2 447 19 15 18 16 8 11 15 14
Bulgaria NA NA NA 13 7 4 6 13 9
Romania NA NA NA 13 7 4 8 17 10
Average CEE-2 NA NA NA 13 7 4 7 15 9
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Table 2. Implementation of EU animal welfare policyin the member states.
Animal welfare — sum of implementation deficiendiesdedO = no deficiency, 1 = minor deficiencies,
2 = severe deficienci¢soted by the FVO with respect to all articlesRegulation No 882/2004;
Laying hens (1) — implementation deficiencies wéhpect to the specific article on the requirements
for keeping laying hens in battery cages. Layingsh@) — number of FVO recommendation made
with respect to this articl&ource: Data compiled by Brendan Carroll (Leidenénsity) on the basis
of the country reports of the FVO of the EU. Unjal#d.

Animal  Laying Laying

Country welfare hens (1) hens (2)
Austria 8 0 0
Belgium 8 2 2
Denmark 14 0 0
Finland 8 1 5
France 18 2 2
Germany 6 1 2
Greece 17 2 3
Ireland 9 1 2
Italy 12 2 5
Luxembourg S 0 0
Netherlands 8 2 1
Portugal 12 2 6
Spain 16 2 5
Sweden 14 0 0
United Kingdom 7 2 4
Average EU-15 11 13 25
Czech Republic 10 1 1
Estonia 9 1 2
Hungary 14 2 2
Latvia 3 1 1
Lithuania 9 2 4
Poland 13 2 4
Slovakia 7 1 1
Slovenia 6 2 1
Average CEE-8 9 1.5 2
Cyprus 16 1 4
Malta 12 2 5
Average SE-2 14 15 4.5
Bulgaria 17 2 7
Romania 14 2 11
Average CEE-2 16 2 9
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